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THE CONMPTROLLER RENERAL
O THE JNITEDRD GTATESR

WAEBHINGTON, O.C, 20548

DECISION

FILE: PR-189221 DATE:: February 14, 1978

MATTER OF: Larry Burstein et al, - Per Diem - Liatutory
Yucrease iu faximum Racy

DIGEST: DEL employee; on TDY Sepcember - Dacember 1989
under travel authorizations prescribing j16 per
diem, maximum a% time of issuance, claim $25 per

. diem from November 10, 1969, date maxiium was
increased by Puhblic Law 91-114 ind oCTR. Claims
are disallowed nnder 31 U.S.C. 7la since not filed
with the GAD wi:hin 6 yesars arter the date they
accrued. Morecver, lsw anc regulation mevaly
astatlished new higher limit and did not make
increase mandatory or automatic. Aygency tuol: no
administrative action tn authorize higher rata,
Therefore, there is no !awful basi: for paying
more than $16. 49 Tomp. Gen. 493, 35 id. 179
distinguished.

By letter dated May 27, 1977, and received in the Cen:ral Ac-
counting Office on May 31, 1977, Mr. Edwin J. Fost, Chief, Accounting
Section, Drug Enforcement Administretion (DEA), Departnunt of Justice,
requests a decizion as to whether the 6-year statute of limitations,
31 U.8.C, 7?la, bars the claims of Messrs. Larry Burstein, Thomas H.
Chown, Jerel P. Ferguson, aand Pacrick J. Shea for additional per
diem incident to temporary duty for training in November and
December 1969. Documents were also submitted relatin, to a similar
ciaim of Mr, Arthur C, W'lson and it is indicated that additiovnal
claims are anticipated.

These employees, whose permanent duty stations were located
in variouvs parts of the United States, were tent to the Washington,
D.C., zrea for 12 weeks of training, beginning in September and
ending in December 1969, Their travel authorizations specified a
per diem rate of $16 per day, which an the time of issuance was
the maximum allowable under the gnverning statute, 5 U.S.C. 5702(a)
and section 6,2b(1l) of the implementing Standardized Government
Travel Regulations (SGTR), Bureau of the Budget Circular No. A-7,
as revised January 28, 1965, effective March 1, 1965,

Effective November 10, 1969, section 5702(a) was amended by
Public iLaw 91-114, 83 Stat, 199, which increased the maximum rate
allowable to $25 per day, and section 6.2b(1) of the SGTR was
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rimilarly amended, effective the same date, by Transmittal
Memorandum No. 9, Bureau of the Budget Circular No. A-7, vevised.
It is the contention of these claimants that this statuntury in-
crease in the wmaximum rate automatically and mandatorily increascd
their per diem entitlement to $25 effective Novemher 10, 1969.
Th2y further contend that filing their claims with LIA withan &
years satisfierd the requiremenis of the staiute of limitation,
None of these claims had been received in the General Accounting
Cffice prior to the veceipt of NEA's submission op May 31, 1977,

While the record i= nct entirely clear in the case of
Mr. Burstein, it appears that he claimed $25 per day for 25-3/u
days frowm November 1 to December 5, 1969. on his criginal travel
vouche1, dated December 9, 1969, but was alluwed only $16 per
duy. On July 26, 1976, he reclaimed for this peviod the dif-
ference between the two rates, $9 per day, for 26 days, a total
of $234. This claim has not been paid because LEA determined it
was barrad bv 31 U.S.C. 71la.

Mr., Chown claimed an additional $9 per day for 40 days,
November 1C .0 Derzmber 19, 1969, or $360 doliars on December Z.,
1969. This was disallowed by memorandum dated March 17, 1970,
because ''The new per diem rate of $25 per day does not apply."

On February 9, 1976, Mr. Chown reclafmed the $360 and this amount
was paid on May 3, 197¢, because DEA construed a Comptroller
General's decisicn as holding that the new maximum per diem rate
authorizid by the Act 2f Movember 10, 1969, Public Law 91-114,

83 Stat, 190, superseded thz rate authorized by the outstanding
travel authorizations here involved. Subsequently, DEA concluded
that Mr. Chown's claim was bavred by 31 U.S.C. 7la and action to
effect recovery of thza amouat paid is pending.

Mr, Ferguson claimed an additional $9 per day for 39 days,
November 10 to December 19, 1969, or $351 on his original travel
voucher In December 1969 which was disallowed. He .-eclaimad the
$351 on January 22, 1976, and this amount was paild on April 26,
1976, for the same reasor that Mr. Chown's claim wa; paid. DEA
later determined that Mr, Ferguson's claim was also barred by
31 U,5.C. 71la and action to effect wecovery of the amount paid is
pending .,

Mr. Shea claimed $2% per day for 25-3/4 duys from November i0
to Decembar 5, 196%, on his original travel voucher submitted in
December 1969, but was allowed only $16 per day. On July 22, 1976,
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he reclained for this period the ditfcrence between the two rates,
$9 per day, for '3 days, a total of §234, This claim was detesminea
by DEA to be burred by 31 U.E,C, 7la and disallowed. Mr. Shea

sgain submitted his claim or January 24, 1977, but it has not been
paid,

Mr. Wilson claimed §$25 per day for 26 days from ltovewnber 10
to D~.cember 5, 1969, oa his original travel veouchers, dated
Decembzr 10, 1909, but wvas aliowed only $16 per day. Orn
November 23, 1976, he reclaimed the difference between the two
rates, $9 per day, for the 26 days, a Lotal of $234. This claim
hac not been paid because DEA determined it was barred by 31 U,S.C.
71a.

Undnr 31 U.S.C., "la as amended, effective July 2, 1975, by
Public Law 93-604, approved Junuary 2. .975, 88 Stat, 1965, claims
coznizable by the General Accounting Office are forever barred
unless they are received in the General Accounting Office within
6 years after the date they first accrue. It is well established
that filing such claims with the administrative agency out of whose
activities they arose does not satisfy the requirements of this
statute. 53 Comp. Gen. 148, 155 (1973); 42 id. 337, 339 (1963);
3z id. 267 (1952}, Messrs, Ferguson's and Chown's claims for -1'-
ditional per diem for Juty pecformed in November and December »:
1969, wera paid by DEA in April and May cr 1976, more than 6 ycars
after the cate they accrued. Since they had not been filed with
thia Office within the reguisite 6-year period they were barred at
that time and hence were erroneously paid by DEA, The-efore, the
pending action to recover the $351 and $360 amounts iinproperly paid
to Messrs. Ferguson and Chown iu correct. Likewlise, the claims of
Messry, Burstein, Shea, and Wilson were nnt filed with the Ceneral
Accounting Office wichin 6 years after the date they first acecrued
and those claims are als> barred and were properly denied by DEA.

In the interest of clarification, it is appropriate %o point
out that the claims of these five individuals would not be payable
even if they were not barred by 31 U,5,C, 7la. A per diem increase
authorized by statute is not automatic. but requires administrative
action before a higher rate is effective 2nd there is no authority
for retroactivi:ly increasing specific rates anthorized by travel
orders issued prior to the date of the stacute, 55 Comp. Gen. 179,
181 (1975); 49 id. 493, 494 (1970); 55 id. 148 (1955); 28 id. 732
(1949},
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Iu the instant case the travel authorizations prescribed a
fixed per diem rate of $16 with no provision for adjustment and no
administrative action was taken to authorize any increase when
the maximum allowable rate was raised to $25 on November 10, 1969, ~
by Public Law 91-114 and the amendment to the SGTF. Indeed, a
contrary intent on the part ol DEA is indicated ’,r the initial
disallowance of these claims and a statement in a memorandum to
one of these employees that ithe new $25 rate did not apply. Most
important, neither the la~ nor tiie amendment to the regulations
made the new rate mandatory. They merely nrescribeu a new maximum -
not in excess of $25 - and continued the responsibility and dis-
cretion of the admiristrative agencies to authorize such per diem
allowances as they deem justified by the circumstances, within this
limitetion., Eee Trunsmittel Merovandum No. 9; supra. Therefore,
there 1s no authoriry for paving these employees per diem in excess
of $16 for the period November 10, 196%, tlurough the end of the
temporary duty for training here involved, Consequentiy thei:
claims would not be payable even if they were not barred by the
statute of limitatlons. Moreover ‘there is no authority to waive
the amounts Improperly pald to Mersrs, Chown and Ferguson since
per diem is a travel allowance which i3 expressly excluded from
the coverage of the waiver statute, 5 U,5.C. 5584, Matter of
James B, Corey, B-189170¢, July 3, 1977,

e have been informally advised that the decisiou upon which
DEA relied to pay the claims of Messrs, Chown and Ferguson is
Matter of David Martin, B-184789, October 30, 1975, which follows
the holding in 55 Comp. Gen. 179, supra (B-184344, August 28, 1975).
However, these cases are distinguishable from the instant case,
They involved a more recent amendment to 5 U,5.C. 5702(a), effective
May 19, 1375, by Public Law 94-22, 89 Stat. 84, which increased
the maximum allowable per diem rate to $35, and the implementing
amendment to sections 1-7.2 and 1-7.3c of the Federal Travel Reg-~
ulations, FPMR 101-7, May 1973 (which superseded the SGTP) by
FPMR Temporary Regulation A-1l, effective May 19, 1975. In these
cases per diem in excess ,¢ the aniount specified ip the travel
orders faverage cost of lodgings plus $1C or $12, not to exceed
$25) was allowed because the regulatiosns, as amerded, made it
mandatory that per diem be fixed at the average cost of lodgings
plus §14, not to exceed $33, and, nnlike the situation in the
instant case, left agencies no discretion in the wotter unless an
appropriate official determined in writing chat the lodgings - plus
method was {aappropriare,
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Also distinguishable from the instunt case, but perhaps more
to the point, is 49 Comp. Gen. 493, supua, which involved the ap-
plication of the November 10, 1969, Increase in the maximum allow-
able rate of per diem from $16 fo $25 %o employees of the Defense
Contract Audit Agency. However, per diem for these em,loyees was
geverned by paragraph C6101-2 of Voluma 2 of the Joint Travel
Regulations (JTR) whick furth-.r implement the SGTR as applicable
to civilian employees of the Departmant of Defense (DOD). Their
travel crders authorized per diem "i{n accordance with the JTR" -
not at a fix~d rare as in the instant case, Cuasequently, when
the JTRs vuere amended, effective November 10, 19069, to pre.-cribe a
mandatory rate of $25, with certain exceptions not here ap, lLicable,
these employees vere 2llowed that rate on and after that date. The
inc.ease did not occur avtomatically upon the amendment of the law
or the SGTR, or by virtue of any retroactive amendment of traval
orders, It resultea from the administrative action by 0OD changing
its internal governing regwlations.

In aczcordance with the foregoing, the claims of Messrs. Bursteiu,
Chown, Ferguson, Shea and Wilson fur additional per dlem are dis-
allowed and amounts improperly paid to Messrs Chown and Ferguson
that remain outstanding should be colleetzd,

ﬁkﬂf«.

Ceputy Comptroller General
of the United States
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